
INTOXICATING LIQUOR : (1 ) Corporation or individual owner, as licensee of 
several retail sto1·es or outlets licenSed to sell intoxicants at retail , may 
purchase intoxicants , place the intoxicants in central warehouse or on 
licensed premise , and then distribute the intoxicants as needed to the vari­
ous licensed stores or retail outlets belonging to this same corporation or 
individual owner . {2) The transfer of intoxicants from store to store , and 
between stores or outlets , all belonging to the same corporation or indi­
vidual owner , as licensee, is not done in violation of the Liquor Control 
Act of Mi ssour i , particularly Section 4913, R.S. Mo . 1939. 

April 12, 1948 
·.~ ... 

Mr . Edmund Burke , Supervisor 
Department of Liquor Control 
State of Missouri 

I , 
}/ 

/ 
I c._, 

Jefferson City, Missouri 

Dear Sir : 

Your opinion request of recent date reads as follows : 
11 Please let me have your official opinion 
on the following questions : 
11 (1) Is it lawful, under the Liquor Con­
trol Law of the State of Missouri , f or a 
person or corporation, possessing a num­
ber of retail liquor licenses from the 
St ate of Missouri to sell intoxicating 
liquor at various places in the State of 
Missouri , to purchase large quantities of 
liquor , have it delivered to a central 
warehouse or to one of the licensee's 
licensed premises and then distribute 
this liquor as needed to the various 
licensed stores belonging to this same 
owner to be sold at retail? 

" (2) Is i t lawf ul , under the Liquor Con­
trol Law of the State of Missouri , for a 
person or corporation, possessing several 
licenses to sellintoxicating liquor at 
retail from the State of Missouri at 
several different premises in the State 
of Missouri , to transfer liquor delivered 
to one of these premises to another store 
belonging to the same owner to be sold in 
such other store? 11 

Since your request proposes two questions , we will con­
sider each question in order . 
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I . 

As we understand your f irst question, a corporation or 
i ndividua l owns several s tore3 or outlets for the sale of 
intoxicating liquors at retail , each being properly desi g­
nated as a place for t h e r et a il sal e of intoxicants pur suant 
to Sections 4895 , 4898 , 4901 , ~ . S . Mo. 1939 . The corporation 
or individual, as licens ee , purchases intoxicants, f rom properly 
licensed wholesalers, in an amow1t or quanti t y sufficient to 
supply all the r etail stores or outlets belongi ng to the same 
corporation or individual owner. Having done so , t he intoxi­
cants ar e stored in a central warehouse or on a reta i l premise 
described in a license , and then di&tr ibuted to the r et ail 
stores or outlets belongi ng to the corporation or individual 
owner as needed . It mus t be borne in mind t hat all of these 
stores or outlets a r e otmed by the same corporation or in­
divi dual owner . It i s true t ha t all are designated as a pl ace 
of business separ atel y , as required by Sect ion 4897, a :~ . Mo . 
1939, as a place for t he sa le of intoxicants at retail . The 
r equirement that ea ch separate pl a ce of business mus t be 
designated in the license is intended to har monize with the 
i ntent of Sect ion 4881, R. S. ~iO . 1939 , which requires thot all 
s a l es of .intoxicants take pl ace .2.n ~ premises designated !!! 
the license . I t was the obvious intention ot' t he Legisla ture 
~confine sales of intoxicants to certain def inite area s , as 
i s seen by considering Section 4881, supra . If sa les must be 
confined to premi ses designated in the license , it is obvious 
tha t a separ ate license designation would be required for ea ch 
place of sale , even though no such statutory r equirement had 
been expressed by the Legi sl ature . However, t he Legisla ture 
has made such requirement, and f or the purpose of' desi e,nating 
t h e a rea where sal es of intoxicants mdY be made , a s epar ate , 
l icense desi gnation i s r equired, Sect ions 4897, 4881, R.8 . Mo . 
1939 . This requirement does not in any way aff ect the amount 
or quantity of intoxicants t hat may be pur chased from the 
whol esale licensee . And, f urther , each sepa r ate IICense i s 
i s sued to the corporation or to the i ndividual owner . Now it 
is aske~whether .or not , unaer-these circumstances , the method 
of oper ation outlined by your r equest i ~ l awf ul unuer t he Liquor 
Control Act of r~ssouri. 

A prior opinion of this office rendered November 19, 193S, 
to the Hon . \t . I. Bowers , Chi ef Clerk , Department of Liquor Con­
trol , analyzed an identical situation i n whi ch "chain" drug 
compani es dealt with intoxic~nts . In that opi ni on t he fact s were 
that one of the "cha in" drue; ~ompany' s r et ail outlets or stores 
whi ch hel d a license as a retail liquor deal er, purchased in-
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toxicants from licensed wholesalers in l arge quantities and 
then stored same i n a warehouse . These intoxicants were 
then distributed to the other retail outlets or stores from 
the warehouse as needed . The ar guments advanced in that 
opinion, condemning such a method of operation, a metnod 
identical to the method of o~eration outlined in your opinion 
r equest , were threefold : (1) It was argued that each licensed 
pl~ce of business was a separate and distinct place of business , 
even though "merely a branch pl ace of business of one corpora­
tion . " This conclusion was arrived at by applying section 
4897 , R. v. Mo . 1939 . (2) It was argued that , being a separate 
anu distinct pl ace of business , the one retail licensee "that 
is supplying each of t he other retail dealers (within the 
"c.hain" or corpor ate organization) and outlets of these cor­
porations '**** is exceeding its authority gr anted under its 
permit . " For the reason that by the definition of the authority 
of u retail license (citing C. J . , Vol . 54, page 737) , this supply­
inc. retail licensee was acting "in the nature of a Hholesalcr" 
without authority. (3) Further , it was a rgued that any of the 
retail outlets or stores that received the intoYicants they 
sold or offered for sale "from one of t he other retail branches 
of said corporation" viol ated the statute proscribing t he 
purcllasing of intoxicants by one retail licensoe from another 
retail licensee for the purpose of resale , Section 4913 , tt . J . 
Lo . 1939. 

The above nwnbered a rguments are the only leeal arguments 
that have been broueht forward . \le t11ust determine the correct­
ness of said arguments . 

\iC have been unable to find any specific provision of the 
Liquor Control Act of ll.isso 1ri which deals directly witn t he 
method of opera tion as outlined. ,;e deem it advisable to set 
out the statutes, among others , r elied on i 1 tho prior opinion 
and referred to above . Section 4913 , R . ~ . J.;o ., 1939, provides 
as follows : 

"It shall be unlawful for any person in 
this state holding a retail liquor license 
to pur chase any intoxicati nr liquor except 
from , by or through a duly licensed \"/hole­
sale liquor dealer in t hi s state . It shall 
be unlawful for such retail liquor deal er 
to sell or offor for· sale any intoxicatinp 
liquor purchased in violation of the pro­
visions of this section. Any person violat­
ing any provision of this section shall be 
deemed guilty of a misdemeanor . " 
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This Section pr esupposes a ~ bet ween t wo retail licensees. 
To argue tha t the use of the term "purchase" precludes a s ale 
is to a r gue the absurd . The r etail l icensee that purchases 
or is the buyer is a party t o a sa le regardle~s of wnatever 
misnomer or error of terminology the legislat ure may have used 
i n describine this transa ct i on. ~lso , under this sect ion it 
i s illega l for the retail licensee who purchased or was sold 
!£ by another r et a il licensee to sell or offer for sale rn=­
toxicants which had been the &ubjcct matt er or property in­
volved in the initial illegal sale provided ar, inst by the 
first portion of Bect ion 4913, supra . In either event, a sale 
mu~t occur in oraer for saiu statute t o be viol ated . Section 
4398 , Law~ of lJ.o ., 1945, proviues in part : 

"1!2. person, partncrsnip , association of 
persons or corporation shall * ~' * * 
sell , or offer for sale intoxicating 
liquor within t hi s state at wholesale 
or retail , * * * * without procuring a 
license from t he supervisor of liquor 
cont rol authori zing t hem so to do . * ,;, 
* *" (Unaerscoring ours . ) 

Section 4E!95 , tt . S . l:o ., 1939 , provides : 

"I t shall t>e unlawful for a ny person, 
firm, partnershi p or corporation to 
manufacture , sell or expose for s ale 
i n t h is state intoXIcating liquor, a s 
herein defined , irt any quantity, with-
out t <.tking out a license . " (Underscoring ours . ) 

Secti on 4900 (g ) , Laws of J:w.o ., 1945 , provides, in part·: 

"{[.) Any person who shall .§.ill in t his 
sta te any intoxicat i ne liquor without 
first having procured a license from tho 
supervisor of liquor control authorizing 
him to sell such intoxicating liquor shall 
be deemed t,uilty of a felony, * * ):< " 
(Underscoring ours.) 

dection 4901 , Laws of ~ ., 1945 , proviaes , in part : 

"Intoxicating liquor shall be ~ at 
retail in the origina l .ackar e upon a 
license granted ·by the supervisor o£ 
liquor control ,***" (Underscorin~ ours .) 
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''e believe it to be obvious that tne regulat i ons or 
restraints found in the Liquor Control Act of l~sDouri proscribe 
ar.a. control the sale of intoxicants . Therefore , in order for 
t he Liquor Contror-Act to apply to t he method of operation out­
lined we nuDt finu t hat a sale- ha s been made. The above quoted 
statutes use the terms "seir';'" "off<..r for sale , " or "expose for 
sale , " That , we beli eve , is the statutory standard contained 
in t he Liquor Control Act which deter mi nes whether or not an 
activity is legal or illegal, that is , whether or not there has 
been a sale in viola tion of the Liquor Control Act , is t 11e test . 

Let us exami ne the elementary l aw to a.etermine what ! sale ~, 
in l aw. I n the case of ~tate v . Crumes , 3 S . ~; . ( 2d)~, 3~o. 
24 , the Supreme Court of N~ssouri declared t he Laws of 1923 , page 
242 , dcnounci ne the selling of intoxicati ng liquors, covers trans­
actions t ah. i ng the f orm of legal sales . iit l. c . 230 , the court 
held: 

"The general rule is that a sa le of thattels , 
Hhcn not otherwise expressly provided or 
understood, is a sale for cash; tha t payment 
and delivery are concurrent . Until payment 
is made , the buyor ha s no right of possession, 
and the title does not pass until the chattel 
is delivered , (Citing cases . )" 

Furtncr definitions of a sale 1.1ay be found in tords and Phr a ses , 
Vol . 3S , SALh, "Intoxicatili'g"li quor, " pages 107- 108, as fo l lows : 

"The essentials of a ' sale ' are : First , a 
mutual a( reement ; second , competent parties ; 
third , a money consideration ; fourth , a 
t r ansfer of t he absol ute or cencral property 
i n the subject of the sale from the seller 
to t he buyer . In charginc an illegal sale 
of i ntoxicatinc liquors, an allegation of 
t he price or consideration is indispensable . 
City of Cannelton v . Collins , 88 N.E. 66 , 
67 , 172 Ind. 193, 19 Ann . Cas . 692 . " 

Again, in American Jurisprudence , Vol : 30 , "Intoxicating Liquors," 
pace 396 , ~ection 268 , it reads i n part: 

"* * * a s generally used in statutes or 
otherwise, with reference to t 11c liquor 
traffic , t he word ' sale ' means the t r ans­
fer of title to intoxic~ting liquor by 
va lid agreement from one party to another 
for some consideration. * * *" 
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what constitutes a sale of intoxic~nts may also be f ound in 
Corpus Juris , Vol . 33 , Intoxicating Li quors , page 591, Section 
210 . 'l'he general and esoential elel11entG of a ~ of personal 
property generally , are found in the following ~d~souri cases: 
"A sale is a contract f or the transfer of property from one 
person to another for a valuable consideration; tnree t hings 
beinl essential thereto--the thing oold , the price and the 
consent of the part i es , Barrio v . United Rys . Co. of ~t . Lol is, 
119 t> . ~i . 1020 , 138 I·~o . App. 557 ; The elements of a ' sale' at 
common law are mutual arreeroent , competent parties , money con­
sideration , and t r ansfer of absolute or ceneral property in the 
subject- matter , \/he less v . Ueyer &.. ~chr.1id Grocery Co ., 120 J . • 
70 J , l4Q 1·1o . App . 572 ; 1 •s ulo ' is u contract by which property 
is transferred from the seller to the ouyer for a fixea price 
in money paid or aLrecd to bo paid by tho buyer . Randolph v . 
l·•artin , 66 S. u . ( 2u) 1~9 ; aluo , Link v . Kallaos, 5u F . Supp . 
304 . " .:)o it is s c.cn that , in oraer 1or a ~ to take place , 
certain essenticll requirements of la\1 muot be met both as to 
the sale of intoxicants as a special subject matter of a sale , 
as woll as the sale of chattels qencrally. By listing the 
elements of a !ili• we can define what is meant by the Liquor 
Control Act of fili . Douri where the terms "sel l , " "sale , " "offer 
for sale" or "expose for sale" are used . From the above quoted 
authorities, wo f ind tho follohing essential elctttents necessary 
in order to classify a transaction as a sale : (1) a mutual 
agreement ; (2) competent parties; (3) money consideration ; (4 ) 
a ·transfer of property (possession); {5) a transfer of title . 

It might be ~~ell to point out t hat the terms we seek to 
define are nowhere defined in the Liquor Control .Act of l.i sour! . 

Let us place the modus operandi of the corporations or 
in~ividual owners operatinc retail stores or outlets , licensed 
to sell ~toxicants at retail , in JUXt aposition with the elements 
of c1 sale , und dett ru.ine whether or not the method of operation 
constitutes a ~· 

Thu first elo~eut of a ~ale is that there must bo a uutual 
agreement . The first ele~ent , as stated, means that one person 
must agree to sell ana another person must agree to buy . ~ome 
sort of agreement , leea l ly reco&n1~abla , between the parties to 
the sale DlUSt be reachea . As pointed out above , a corporation 
which o~ns several retail outlets or otores obtains a license 
for e~ch retail outlet , designating such pre~ise as a pl ace 
liconsou for t he sale of intoxicants . In view of the fact that 
t~e corporation is actually the liccnaoe of each separate pl ace 



- 7-

o; busi ness , \•e are unable to perceive with whom tne corpora tion 
woul d mutuall y agr ee or contract for the sa l e of intoxicants . 
'fhe i ntoxicants purchaseu by the corporation t s r etail licenses 
has be~n storeu in a warehouse f or fut ure uistribution. The 
corporation owns the intoxicants in tne warehouse , t ne corpora­
tion owns the vari ous stores o·r outl ets . Can t he cor;.lOr ation 
a~ree or contra ct wi th itself to sell itself property which it 
a lready owns? \Je beli eve i t to be an absur dity to a r gue or 
aet~rmine th~t the corporation , a s t he licensee of each pl a ce 
of business , must enter into a mutual agreement ui th itsel f 
in orde~ to transact a sal e o; i ntoxicants , all owned by the 
same corporation. 

~econdly, it is necessary that there be competent parties 
to a sal e . Could Mr . "X, " as the sole owner of several retail 
out l ets , liconscd to sell intox~cante at retail , deal with 
himself to sell hi msel f , as a separate entity, property which 
he ...o. lr~auy 0\1DS '( Is "ne same act necessary "r.O a corporate 
enterprise? uhere is the other competent person i n the trans­
a ction? l!.ither , \>Jhcr e an i nui vidual owna severa l r et ail out-

· l ets , or where a corporation, as the licensee , O\.nS and operates 
several r et ail outl ets for the sale of intoxi cants , t here simply 
is but one lega l party to t he transaction , whether it be a 
corporation or i ndividua l 0\4nOr . 

Thirdly, t here must be a money considerat ion in order f or 
there to be a ~· The corpora t i on , as licenseo for i ive re­
t ail outlets for t he sal e of intoxl cants , purchases i ntoxicants 
on i ts licenses . These intoxicants ure then stored in a centra l 
warehouse . There can be no question but that the;, corpora tion at 
the end of t hi s transa ction owns title to the intoxicants and 
has at l east constructive possession. Now, the corporation , 
\'lhich also owns ot her stores , distributes from a centra l ware­
houzc the intoxi cants ~ught on its licens es to the other stores 
a l so owned by the corpor a tion. \ther e is the consider ation t ho 
s t ores would pay the corporation? f•1ust the corporation pay 
itsel £ a considera tion f or intoxicants l egally purchased on i ts 
licenses and subsequently transferred t o other stores all owned 
by tho said corporation? \Ia think not . 

Fourth , t here must be a transfer of property from t he seller 
to tho buyer , either actual or constructive pos s eosion must ocpur, 
in order to constitute a sale . Does the corporat ion transfer 
property , which it aQlllitted.ly already Ohns, by merely distributing 
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the property to stores it a lso owns? The corporation owns the 
chattels in store dl as much as it owns the chattels in store 
"3 , be they intoxicants or other items . Is the corporation's 
ownershi p chant ed by moving the chattel from store ff l to store 
11 3? If the corpor...ttion again moved the chattel from store u3 
back to store 1tl , would its title be restored? te do not be­
lieve that there was ever any transfer of title simply because 
the chattel W'clS moved . The mere movement of chattels from 
store to store does not fulfill tho requirement of a sale that 
t he property should be transferred . 

_ Lastly, there must bo a transfer of title to the property 
in order for there to be a sale. The corporation, as licensee 
for five retuil outlets for~ sale of intqxicant s , purchases 
by its licenses intoxicants. Need we argue \'/here title is , 
obviously in the corporation . I t i s our view that the corporation 
has title, dominion and pos~ession· of the intoxicants, whotuer the 
physical presence of t 4e intoxicants be in a ny of the stores it 
o\'tms . It io impot.oi ble for the corporation to transfer to itself 
title lflhich it already possesses. At t he time of tho sale of the 
intoxi cant to t he consumer , who transfers the title? The clerk 
i n tne store? The n:anaginc; officer , or the corporation? From 
where does the title to the intoxicant emanate? Obviously , the 
consumer receives his title to the intoxicant from t he corpora­
tion who owns all t he intoxicants in all the stores ana , in 
addition , owns the stores or outlets themselves • 

• ,e , therefore , believe th..tt tne modus operandi, as engaged 
in by a corporation or individual owner , owning several outlets 
or stores for the retail sal e of intoxicants, does not constitute 
a ~within the meaninr of the Liquo~ Contr.ol Act of Mi~oouri . 
At most , it amounts to merely a method of operati on peculi ar to 
a corporate organization or by an individual owner of several 
outlets , and is quite in kecpire with the system of f r ee enter-
prise . · · 

In short , the licenses of t he corporation or individual 
O\ ner used to purchase lar§e quantities of intoxicant s . which , 
aft er storat,e in a centra l warehouse or on a licensed pr emise , 
are distributed to other retail outlets by the corporation's 
order , that act is not b~ing dono in the "nature of a whole­
saler" for the r eason tha t none of the essential elements of a 
sale within t he meaning of the Liquor 0ontrol Act aro present in . 
the transfer or transact ion outlined in your opinion reques t . 
Lacking the ele .1ents of a sale , the ~uodas operandi is a method of 
operation and is not carried on in contravention of l aw by the 
corporate licensee·l'lhich pl aced the purchase order for the intoxi­
cants . 
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In 1947, tho Supreme Court , Jppella te Division, of New 
York , in t he case of Application of destaurants & Patisseries 
Longchamps , I nc ., et al . , 67 N.Y. Sup . (2u ) 362 , considered a . 
question of fact wnich appears to bo in point . In that case , 
Longchamps , I nc ., a corporation, oper ated five restaurants . 
Ther e were also four other corporations , each operating a 
single restaurant . Purchasing for all nine restaurants , all 
licensed to sell intoxicants at retail , was done by a common 
commi ssary conductod by the Longchamps corporation. Deliveries 
were made to the separate restaurants from the common war ehouse . 
The charge in t hat case was made agai nst Longchamps, a corpora ­
tion owning five retail outlets licensed to sell intoxicants , 
that by so opcr atiag Longcharnps wa s selling liquor at wholesal e , 
anu the four other corporations were purchasing from Lon&champs 
a t wholesale . The Liquor Authority of New Yol'k found Longchamps , 
Inc ., guilty and r evoked the licenses of the nine restaurants . 
However , this determination was aru1ul led by the New York court . 
The court , in their opinion , at· l . c . 364, made the follo\ ing 
statement : 

"U &:. 1 L is not conducting a wholesale 
bus iness . Tho alle~ca wholesaling was 
only a method of operating a COtllll1issary 
for a chain of r est aurants of identical 
interest and in substance and effect 
R ~ P L was pur chasing agent f or all tho 
restaurants r a ther than a seller i n ~ny 
ordinary senne . " 

This Cdse , we beli~ve , is authority approvin~ t he busi ne&o con­
auct roforrca to in your r equest above, dnd supports the r eason­
ing outlined above . 

In answer to your f irst question , we believe tha t it is 
l awful for a corporation or inuividual , as licensee , owning 
several retail outlets :or the sale of intoxi cants , to purchase 
intoxicants on t he l icenses so hcl u und otore same in a centra l 
warehouse or on a licensed pre.Ji se ana then distribute the in­
toxicants as needed to the vario~a licensed reta i l outl ets be­
longin£ t o the corpora tion or individual owner . 

Section 4947, K. S. ~ .. o . 1939, ana Rer ulati on 1 2 (d ) , page 
119, Rul es and Hegulations of the ~upervisor of Liquor Control , 
1946, must be compli ed with i f a central warehouse i s used f or 
storahe -. 
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II. 

Your second question presents t he legality of the transfer 
of intoxicants transferred by one of sever a l corporately owned 
retail outlets licensed to sell intoxicants directly to another 
of s a id retail outlets r ather than froc a centraL Wdrenouoe . 
In other wor ds , a corporat ion owns five retail outlets , all 
properly licensed f or sale of i ntoxicants a t r etai l . Store ul 
t r ansfers l egally purchased intoxicants to store ,;2 , both 
stores beloneinc to t he same corpora tion or individual Ol~er . 
Is thi s transfer in violation of the Liquor Control 1\ct of 
!d et.ouri? The prior opinion of this of-fice, rendered November 
19 , 1938, supra, held t hat such transfer of intoxicants was 
i n violation of Section 4913, supr a . Unuer t he r easoni ng and 
authority presented i n question I , supra , we believe that 
such a t ransfer does not an.ount to a sale within t he meaning 
of t he Li quor Control Act . At beat , ~action i s a mere 
transfer of t he physica l property alre~dy o~med , possessed 
and belonging t o the sane corporation or i ndividua l owner , as 
licensee of several retail outlets , f rom one location to another 
locatlon. • There being no s ale made by the s tore or r et ail out­
l et transferring the intoxicants to the receivinB store or 
r etail outlet , Secti on 4913, supra , has not been violated . Such 
a method of oper ation does not violate any other provision of 
t he Liquor Control Act. 

CONCLUSION 

(1) A corporation or i ndi vidual O\'mer , as l i centfe e of 
several reta i l stores or outlets licensed t o sell intoxicants 
a t retail , may purchase intoxicants , pl ace th~ intoxicants in 
a central war ehouse or on a l i censed pr emi se , ana t.hen dis­
tribute t he intoxicants as needed to the various l icensea stores 
or retail outlets belonging to thi s sarne corporation or individ­
ua l ovmer . Thi s method of operation fails to meet t he essential 
elements of a !!1£, and, a t most , tne purchasing store or retail 
outlet i s acting as a purchasinc agent or commissary aeent and 
not a s a wholesaler . 

(2 ) The transfer of intoxicants from store to store , and 
between sto~es or outlets , all belongint-, to t he oame corporation 
or individual owner , as licensee , is not done in viola tion of 
the Liquor Control Act of ~lissouri , particularly Section 4913, 
supr a . The transferring store ' s action does not constitute a 



,r . Edmund Burke -11-

~, and t he receiving store i s merely a ccepting phys ica l 
possess~on of property already owned by the corporation or 
i ndividua l o~mer of the stores or outlets so operati ng . 

(3) Opinion No . 10, rendered November 19 , 1938, t o 
Honorable H. I . ilouers , is no longer to be considered a s the 
opi nion of t he of fice of the Attorney General of Mi ssouri . 

J . :t:; . ThYLOH . 
Attorney General 

\#ICB : LR 

Respectfully submi tted , 

,flLLIAl· C. BL ~ In 
~ssistant Attorney General 

. . 


